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777 Sonoma Ave., Room 325 

Santa Rosa, CA 95404 

 

Dear Mr. Stern: 

 

Re: Stanford Habitat Conservation Plan/Draft Environmental Impact 

Statement 

 

 

  This firm represents Beyond Searsville Dam on matters related to the 

Searsville Diversion Dam Facility operated by Stanford University.  We submit these 

comments on the adequacy of the Habitat Conservation Plan (“HCP”) and draft 

environmental impact statement (“DEIS”) for Stanford University.  As detailed below, 

we do not believe the HCP includes adequate measures to avoid the unlawful take of 

threatened Central California Coast steelhead trout and the DEIS does not adequately 

address impacts to steelhead trout from the operation of the Searsville Dam and other 

facilities operated by Stanford.  Therefore, the HCP should not be approved and the DEIS 

should not be adopted until both are revised to fully meet the requirements of law.  

 

I. The HCP and Implementing Agreement Fail to Meet the Requirements of the 

ESA. 

 

  Section 9 of the ESA and its implementing regulations prohibit any person 

from “taking” a threatened or endangered species.  16 U.S.C. §1538(a)(1); 50 C.F.R. § 

17.31.  A “person” includes private parties as well as local, state, and federal agencies.  

16 U.S.C. § 1532(13).  “Take” is defined broadly under the ESA to include harming, 

harassing, trapping, capturing, wounding, or killing a protected species either directly or 

by degrading its habitat sufficiently to impair essential behavior patterns.  § 16 U.S.C. 
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1532(19).  The ESA not only bans the acts of parties directly causing a take, but also bans 

the acts of third parties whose acts bring about the taking. 

  Congress created two “incidental take” exceptions to section 9’s take 

prohibition.  One of these exceptions is found in section 10 of the ESA.  Section 10 of the 

ESA, 16 U.S.C. §1539, authorizes the Secretary of the Interior to permit activities 

otherwise prohibited under the ESA’s Section 9 “take” provisions under certain very 

limited circumstances.  The Secretary has largely delegated this authority to the FWS.  

Take may be authorized under Section 10 through issuance of an incidental take permit 

for activities carried out in accord with an approved HCP.  16 U.S.C. §1539(a).  Section 

10(a)(1)(B) authorizes the FWS to issue private parties and state and local governmental 

entities take permits for “any taking otherwise prohibited by section 1538(a)(1)(B) 

[section 9] of this title if such taking is incidental to and not the purpose of the carrying 

out of any otherwise lawful activity.”  16 U.S.C. § 1539(a)(1)(B). 

  Before issuing a take permit, NMFS must make certain findings including:  

(1) the taking will be incidental to an otherwise lawful activity; (2) the applicant will, to 

the maximum extent practicable, minimize and mitigate the impact of such taking; (3) the 

applicant will insure that adequate funding for the conservation plan will be provided; (4) 

the taking will not appreciably reduce the likelihood of the survival and recovery in the 

wild; (5) an [sic] all other measures required by NMFS have been met; (6) NMFS has 

received the necessary assurances that the HCP will be implemented.  ESA § 10(a)(2)(B), 

16 U.S.C. § 1539(a)(2)(B); 50 C.F.R. § 222.22(c)(2). 

Section 10(a)(2)(A) Requirements 

  A permit applicant must prepare and submit to the FWS a habitat 

conservation plan (“HCP”).  16 U.S.C. § 1539(a)(1)(B).  An HCP must contain specific 

measures to “conserve,” the species which includes providing for the recovery of the 

species.  At a minimum, the ESA and implementing regulations require all HCP’s to 

include the following:  (1) a complete description of the activity sought to be authorized; 

(2) the names of the species sought to be covered by the permit, including the number, 

age and sex of the species, if known; (3) the impact which will likely result from such 

taking; (4) what steps the applicant will take to monitor, minimize, and mitigate those 

impacts; (5) the funding that will be available to implement such monitoring, 

minimization, and mitigation activities; 6) the procedures to be used to deal with 

unforeseen circumstances; and (7) what alternative actions to such taking the applicant 

considered and the reasons why such alternatives are not being utilized.  16 U.S.C. § 

1539(a)(2)(A)(i)-(iv); 50 C.F.R. §§ 17.22, 17.32.  NMFS cannot issue an incidental take 
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permit if the HCP does not contain this information.  16 U.S.C. § 1539(a)(2)(A). The 

HCP fails to meet these requirements in several ways.   

A. The HCP Improperly Excludes Searsville Dam and Measures 

Necessary to Avoid Take from the Dam. 

  Among its most significant failings is the omission from the HCP of a 

major element of Stanford’s water supply system – the operation and presence of 

Searsville Dam.  Instead, the HCP proposes to cover routine maintenance and operation 

of the Dam, while at the same time excluding coverage for the Dam itself.  HCP at 59.  In 

addition, the HCP proposes to cover the water diversion facilities connected to, and 

dependent on, the dam as well as reservoir produced by the dam with proposed major 

dredging operations within the reservoir. Such a tactic runs afoul of the requirement that 

an HCP provide a “complete description” of the activity sought to be authorized.  16 

U.S.C. §1539 (a)(2)(A)(i).  It is, moreover, nonsensical.  It is not practical to divorce the 

presence of the Dam from the attached diversion facilities and reservoir – for which the 

HCP seeks coverage.  Nor does it make any sense to allow for take coverage for such 

activities as flushing of the Dam and dredging the reservoir, while at the same time 

ignoring the presence of the Dam itself.  Were it not for the Dam, no water diversion 

facility or reservoir would exist and no flushing, dredging, or other maintenance activities 

would be required.  The HCP cannot provide for coverage of some elements of the water 

supply system created by the Searsville Dam while at the same time ignoring other 

integral elements of that system.  See Crutchfield v. U.S. Army Corps of Engineers, 154 

F. Supp. 2d 878, 900-905 (E.D. Va. 2001) (holding that the Army Corps improperly 

segmented a necessary water source from analysis of a wastewater treatment plant). 

  Moreover, by deliberately excluding the presence of the Dam from the 

HCP, Stanford continues to leave itself open to take liability under section 9 of the 

Endangered Species Act.  Loggerhead Turtle v. County Council of Volusia County (11th 

Cir. 1998) 148 F.3d 1231, 1246.  The Dam results in take both through direct harm to 

steelhead and other Covered Species – such as injury caused by interference with 

spawning and migration – and through adverse modification of critical habitat.  San 

Francisquito Creek has been designated as critical habitat for California Central Coast 

steelhead.  The Dam adversely modifies critical habitat in San Francisquito Creek in 

ways that cause actual harm to steelhead by blocking fish passage, significantly 

modifying flows, altering temperatures, altering water quality, increasing non-native 

species, and altering habitat quality in San Francisquito Creek watershed and the natural 

evolution of San Francisquito Creek.  See comments of Matt Stoecker and Gordon 

Becker submitted on behalf of Beyond Searsville Dam.   
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  The HCP admits that the Dam blocks suitable spawning habitat for 

steelhead, but fails to acknowledge to true extent of this loss.  For example, the HCP 

asserts that the Dam blocks access to 3-5 miles of spawning and rearing habitat upstream, 

when estimates of historically available spawning and rearing habitat indicate that  the 

number is much higher – on the order of 18 miles of habitat is blocked above the Dam.  

See Stoecker Comments.  Such modification of critical habitat causes actual harm to the 

natural behaviors of steelhead, including migration, reproduction, and rearing, and should 

be addressed by the HCP.  

 

B. The HCP Fails to Include Mitigation Measures and Alternatives 

Designed to Mitigate Impacts to the Maximum Extent Practical. 

  By excluding Searsville Dam, the HCP fails to show that it has mitigated 

the impacts of ongoing operating of the Stanford water system to the maximum extent 

practicable, as required by the ESA.  16 U.S.C. § 1539(a)(2)(B).  In National Wildlife 

Federation v. Babbitt (“Natomas”) (9th Cir. 2000) 128 F. Supp. 2d 1274, the U.S. 

District Court found that the Fish and Wildlife Service had violated the ESA  in its 

adoption of an HCP for development in the Natomas Basin by failing to consider 

mitigation measures or alternatives that would involve greater mitigation than that called 

for in the HCP.  Id. at 1292-93.   

  The HCP here suffers from a similar defect.  Indeed, none of the 

alternatives includes a plan that would call for more mitigation.  See HCP at 157-58.  

This failing is particularly significant with respect to the operation of Searsville Dam 

since it is clear that an alternative geared at reducing take from the dam to the maximum 

extent practicable would reduce the incidence of take from the on-going operation of the 

Stanford water supply system.  Stanford’s own SHEP program and SCVWD Proposed 

HCP both include fish passage and bypass flows for the Los Trancos Creek Diversion 

Dam and the San Francisquito Creek Pumping Station.  For example, a new fish ladder 

was built at the Los Trancos Diversion Dam and bypass flows for steelhead were 

established for both facilities.  Neither is proposed for Searsville Dam or evaluated in the 

HCP. 

  Nor does the provision of a minimal amount of funding to study the 

feasibility of fish passage alternatives at Searsville Dam constitute adequate mitigation or 

even commitment to implement any of the actions identified.  Simply studying the 

feasibility of mitigation is not mitigation.  Moreover, there is no commitment to 

implement any changes necessary to accommodate fish passage in the absence of 

substantial modifications to the Dam itself or provide adequate bypass flows, improved 

water quality and habitat, and reduction in non-native species impacts caused by  
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Searsville Diversion Dam complex.  As such, the Dam will continue to operate and 

continue to result in the take of steelhead without any mitigation, let alone avoidance of 

take to the maximum extent practical.   

C. The HCP Should Include An Alternative That Requires Compliance 

with State Laws Designed to Protect Public Trust Resources in San 

Francisquito Creek and Its Watershed. 

The HCP should also evaluate an alternative that includes the removal 

and/or modification of Searsville Dam to comply with the requirements of California law 

– most specifically, the public trust doctrine and Fish and Game Code sections 5901, 

5931 and 5937.  Under California law, all water rights are subject to the public trust 

doctrine, which protects both the recreational and ecological values of California 

waterways.  See, e.g.,  Marks v. Whitney (1971) 6 Cal.3d 251, 259-60.  The in-stream 

values in San Francisquito Creek, including its steelhead population, and other Covered 

and non-Covered Species, fish, recreational and scenic enjoyment, are clearly public trust 

resources.  The California Supreme Court has held that California water law is an 

integration of both the public trust and appropriative right systems.  Nat’l Audubon Soc’y 

v. Superior Court (1983) 33 Cal.3d 419, 425-26.  In certain circumstances, the use of 

water under a prior claim of right must yield to the need to protect public trust interests.  

El Dorado Irrig. Dist. v. St. Water Res. Control Bd. (2006). Thus, Stanford’s water right 

is subject to the public trust doctrine and an alternative requiring Stanford to protect 

public trust resources within San Francisquito Creek and its watershed is not only 

feasible, it is legally mandated. 

Similarly, California Fish and Game Code section 5901 prohibits the 

maintenance of any dam that blocks fish passage upstream or downstream.  Section 5930 

and 5931 require the Department of Fish and Game to review dams throughout the state 

and if it determines that the dam does not provide sufficient fish passage, to require the 

dam operator to provide sufficient fish passage.  The HCP and draft EIS themselves 

admit that there is no fish passage around Searsville Dam and that it blocks access to 

miles of spawning and rearing habitat for steelhead.  Under state law, Stanford would be 

required to remedy this situation; the HCP should acknowledge this fact in determining 

whether to include such modifications to the Searsville Dam.   

Even without fish passage around the dam, section 5937 requires Stanford, 

as the operator of the Searsville Dam, to release sufficient water through the Dam to 

maintain fish in good condition below the Dam.  It is apparent that the current diversion 

operations and flows through the Dam fail to meet this standard.  See Stoecker 

Comments.  The HCP, however, fails to include flow modifications from Searsville Dam 
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that would reduce the take of steelhead to the maximum extent practical, while requesting 

coverage in the HCP of water diversions that have never been assessed for impacts to 

downstream Critical Habitat and Covered Species.   

II. The Draft EIS fails to Meet the Requirements of NEPA. 

 

  The draft EIS for the draft HCP fails to fulfill the statutory and regulatory 

mandates of the National Environmental Policy Act (“NEPA”).  The purpose of NEPA is 

to “promote efforts which will prevent or eliminate damage to the environment and 

biosphere.”  42 U.S.C. § 4321.  NEPA’s fundamental purposes are to guarantee that:  (1) 

agencies take a “hard look” at the environmental consequences of their actions before 

these actions occur by ensuring that the agency carefully considers “detailed information 

concerning significant environmental impacts,”  Robertson v. Methow Valley Citizens 

Council, 490 U.S. 332, 349 (1989); and (2) agencies make the relevant information 

available to the public so that it “may also play a role in both the decision-making process 

and the implementation of the decision.”  Id; See also, Stoecker Comments (elaborating 

on recommendations by NMFS and Stanford’s own scientist for a collaborative process 

to address fish passage at Searsville Dam.)   

  NEPA emphasizes “coherent and comprehensive up-front environmental 

analysis” to ensure an agency “will not act on incomplete information, only to regret its 

decision after it is too late to correct.”  Blue Mountains Biodiversity Project v. 

Blackwood, 161 F.3d 1208, 1216 (9th Cir. 1998), cert. denied, 527 U.S. 1003 (1999) 

quoting Marsha v. Oregon Natural Resources Council, 490 U.S. 360, 371 (1989); see 

also Foundation on Economic Trends v. Heckler, 756 F.2d 143, 157 (D.C. Cir. 1985) 

(“The NEPA duty is more than a technicality; it is an extremely important statutory 

requirement to serve the public and the agency before major federal actions occur.”) 

(emphasis in original).  

A. The Draft EIS Fails To Adequately Define the Project and Analyze Its 

Impacts.  

1. The draft EIS should include an analysis of impacts from the 

Searsville Dam. 

  NEPA also requires federal agencies to analyze the direct, indirect, and 

cumulative impacts of the proposed action.  42 U.S.C. § 4332(C); 40 C.F.R. §§ 1508.7, 

1508.8.  Cumulative impacts include the “impact on the environment which results from 

the incremental impact of the action when added to other past, present, and reasonably 



Gary Stern 

August 30, 2010 

Page 7 

 

 

 

foreseeable future significant actions.”  40 C.F.R. § 1508.7(a).  Direct effects are caused 

by the action and occur at the same time and place.  See id. § 1508.8(a).  Indirect effects 

are caused by the action and are later in time or farther removed in distance, but are still 

reasonably foreseeable.  See id. §  1508.8(b).  Both include “effects on natural resources 

and on the components, structures, and functioning of the affected ecosystems,” as well 

as “aesthetic, historic, cultural, economic, social, or health [effects].”  Id.  NEPA also 

requires an EIS to “inform” decision-makers and the public of the reasonable alternatives 

which would avoid or minimize adverse impacts or enhance the quality of the human 

environment.”  40 C.F.R. § 1502.1.  Furthermore, throughout the EIS, the agency is 

required to “insure the professional integrity, including scientific integrity,” of its 

discussions and analyses.  Id. § 1502.24. 

  Here, the draft EIS omits analysis of the impacts of an essential part of the 

project – the Searsville Dam itself and other critical components of the entire Searsville 

Diversion Dam facility.  Draft EIS at 5-48 (discussing impacts to steelhead from ongoing 

operations related to bridge repairs, creek bank stabilization and other instream Covered 

Activities.)   Although the Dam is an integral part of Stanford’s water supply system – for 

which Stanford seeks coverage under the HCP – the draft EIS ignores entirely the 

impacts of the Dam.  Such impacts include blockage of fish passage, modification of the 

natural hydrograph, habitat alterations, and the fostering of conditions that support 

predatory non-native species occurrence and dispersal.  See attached comments of 

Gordon Becker and Matt Stoecker.  Treating the Dam as part of the natural environment, 

rather than as an integral part of the project for which Stanford seeks take coverage finds 

no support in NEPA law. Crutchfield, 154 F. Supp. 2d at 900-905; 40 C.F.R. § 1502.4(a) 

(“[P]arts of proposals which are related to each other closely enough to be, in effect, a 

single course of action shall be evaluated in a single impact statement.”). 

  Even if the Dam itself were not an integral part of the water supply system, 

and therefore part of the project, the draft EIS must evaluate the cumulative impacts of 

other past, present and future activities that affect the same physical environment.  Or. 

Nat’l Resources Council v. Marsh, 52 F.3d 1485, 1489 (9th Cir. 1995) (requiring the 

Army Corps to analyze in its EIS the cumulative impacts of two preexisting dams in 

conjunction with a proposed third one); 42 U.S.C. § 4332(C); 40 C.F.R. §§ 1508.7, 

1508.8.  Here, the Dam is clearly a past, present and future activity that affects Covered 

Species and its impacts must be evaluated in the draft EIS – even if it is not included in 

the ITP and HCP. Due to the dam’s age and 50 year proposed HCP, future cumulative 

impacts must include assessment of retrofitting, removal, and projected safety and 

earthquake risks.  See Stoecker Comments.   
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  The draft EIS however does not include any analysis of impacts from 

Searsville Dam.  The analysis of impacts that is included in the draft EIS is conclusory 

and unsupported by any evidence.  For example, the draft EIS concludes that ongoing 

operations of the Stanford campus do not adversely affect water quality.  Draft EIS at 

512.  This conclusion cannot be true as Searsville Dam, and other elements of the water 

supply system alter downstream flows, affect water quality, and modify habitat in San 

Francisquito Creek and even cause major eutrophic conditions to occur at Searsville 

Reservoir.  See comments of Stoecker and Becker.     

2. The Draft EIS fails to adequately analyze impacts from elements 

of the Searsville system that are included in the HCP. 

 In addition to its failure to adequately analyze the direct and cumulative 

impacts of the Searsville Dam, the draft EIS fails to include an adequate analysis of 

impacts that it purports to address.  For example, as detailed in the comments of Matt 

Stoecker, dredging of the Searsville Reservoir will have substantial impacts that are not 

addressed in the draft EIS.  These impacts include land-based impacts, such as a staging 

area, transportation impacts, water quality impacts, and alteration of downstream flows.  

3. The Draft EIS does not adequately describe the Project setting. 

 Without an accurate description of the environment to be affected by the 

HCP, the draft EIS cannot adequately analyze and mitigate the impacts of the Project.  As 

detailed in the Stoecker comments, the draft EIS fails to include complete and accurate 

information about the current and historical condition of steelhead in the Project area.  At 

a minimum, NOAA should consult the extensive database materials compiled by the 

Center for Ecosystem Management and Restoration regarding steelhead trout and coho 

salmon in the Bay Area and the San Francisquito Creek watershed.  NOAA should also 

confirm that Stanford has a valid water right to divert water from the Searsville Reservoir 

and that it has not made any modifications to its use of water over the years.   

B. The Draft EIS Fails to Analyze A Reasonable Range of Project 

Alternatives and Mitigation Measures. 

  The draft EIS also fails to consider mitigation measure to minimize the 

environmental impacts of the proposed action.  40 C.F.R. § 1502.14 (alternatives and 

mitigation measures); 40 C.F.R. § 1502.16 (environmental consequences and mitigation 

measures).  The alternatives analysis is the “heart of the environmental impact 

statement.@  40 C.F.R. ' 1502.14; see also Alaska Wilderness Recreation & Tourism 

Ass=n v. Morrison, 67 F.3d 723, 730 (9th Cir. 1995); Dubois v. U.S. Dep’t of Agriculture, 
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102 F.3d 1273, 1286 (1st Cir. 1996).  NEPA requires a “detailed statement,” 42 U.S.C. ' 

4332(2)(C), that is sufficient to “foster informed decision-making and informed public 

participation.”  The agency must “rigorously explore and objectively evaluate all 

reasonable alternatives.@  40 C.F.R. ' 1502.14(a); see also 42 U.S.C. '' 4332(2)(C)(iii) & 

(E); Muckleshoot Indian Tribe v. U.S. Forest Serv., 177 F.3d 800, 814 (9th Cir. 1999) 

(AMuckleshoot@) (AA >viable but unexamined alternative renders [the] environmental 

impact statement inadequate.=@) (citation omitted).  Moreover, the EIS must discuss the 

reasons for omitting any unexamined alternatives.  40 C.F.R. ' 1502.14(a). 

 

  Here the draft EIS fails to include a sufficient range of alternatives to the 

proposed project and it fails to discuss the alternatives that are analyzed at a sufficient 

level of detail.  Most notable, is the draft EIS’s failure to include a single alternative that 

calls for more protection of the environmental resources that are and will be affected by 

the on-going operation and expansion of the Stanford campus.  Instead, the draft EIS 

appears to treat the on-going operation of the Stanford campus as part of the 

environmental baseline and assumes that this activity will continue unabated into the 

future.  Based on these assumptions, the draft EIS concludes that the Incidental Take 

Permit combined with the HCP will actually confer an environmental benefit, and is 

therefore superior to the other alternatives considered.  See e.g., Draft EIS at 5-36 – 5-44. 

The HCP proposes no expansion of available habitat for steelhead and actually would 

result in a decrease in habitat size. 

  

  Regardless of whether issuance of the ITP and adoption of the HCP will be 

an improvement over existing efforts to mitigate for the loss of endangered species 

caused by Stanford’s operations, which is not supported in the HCP, a realistic 

assessment of the benefits and costs of the proposed project requires an analysis of an 

alternative that would do more to mitigate for the adverse impacts associated with the 

take of endangered species.  Indeed, such an alternative is required before NMFS and 

FWS can make the determination that it has implemented measures that will reduce 

impacts to endangered species to the maximum extent practical.    Natomas, 128 F. Supp. 

2d at 1292-93.   

 

  With respect to the operation of Searsville Dam, such alternatives would 

include alternatives that include the Dam in the ITP and the HCP, and that impose 

measures to minimize its impact on Covered Species to the maximum extent feasible.  

Some of these measures, such as effective fish passage or changes to flows below the 

Dam to minimize its impacts on steelhead, should already be required by state law, 

including Fish and Game Code sections 5901, 5931 and 5937 and the public trust 

doctrine.   
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  In addition, NMFS should look at alternatives that would provide for fish 

passage upstream of Searsville Dam and removal of the Dam altogether as fish passage 

modifications at the dam and flow improvements alone do not address issues caused by 

the reservoir such as reduced water quality, reduced habitat conditions, and dispersal of 

non-native species, plus the many safety liability issues discussed by Stocker.  See 

Coalition for Canyon Pres. v. Bowers, 632 F.2d 774, 784 (9th Cir. 1980) (finding an 

alternative for an expanded two-lane highway reasonable where it was “a recognized 

feature of highway design and that use of such lanes could improve traffic capacity”).  

 

  Decommissioning of dams has also been implemented more frequently in 

recent years, and with obsolete dams is becoming a preferable alternative to the ongoing 

operation, liability, retrofitting, and long-term costs of a dam, such as Searsville, that is 

antiquated and fails to incorporate any of the measures necessary to protect endangered 

species.  

 

C. The Draft EIS Must Be Revised and Recirculated. 

The foregoing deficiencies in the draft EIS go to the heart of NEPA’s 

requirements and cannot be remedied in a final EIS.  Rather, the entire document should 

be revised to comply with the requirements of NEPA and recirculated for public review 

and comment.  See e.g., State of California v. Block, 690 F.2d 753, 770-72 (9th Cir. 

1982) (agency must prepare supplemental EIS  to evaluate project alternative); see also 

Dubois v. Dept. of Agriculture, 102 F.3d 1273, 1291-93 (1st Cir. 1996).  

Thank you for your consideration of these comments. 

 

 Very truly yours, 

 

SHUTE, MIHALY & WEINBERGER LLP 

 

 

 

 

Ellison Folk 
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