
WATER AND POWER LAW GROUP PC 
2140 SHATTUCK AVENUE, STE. 801 
BERKELEY, CA 94704‐1229 
 (510) 296‐5589 (DIRECT) 
(866) 407‐8073 (E‐FAX) 
RRCOLLINS@WATERPOWERLAW.COM  

 
May 25, 2012 

 
Robert C. Reidy 
Vice-President, Land, Buildings and Real Estate 
Stanford University 
450 Serra Mall 
Stanford, CA 94305–2004 
 
 Re: Searsville Dam and Reservoir 
 
Dear Mr. Reidy: 
 

Beyond Searsville Dam, American Rivers, and California Trout write because Stanford 
University has not complied with its duty to notify the California Department of Fish and Game 
(DFG) under Fish and Game Code section 1602 that it operates Searsville Dam to store and 
divert the flow of Corte Madera Creek.  We respectfully demand that Stanford submit such a 
notice to DFG by June 8, 2012. 

 
Spring Valley Water Company constructed Searsville in 1892.  Stanford acquired 

Searsville in 1919.  For the subsequent 93 years, it has operated the dam to store and divert the 
flow of Corte Madera Creek for non-potable water supply on university lands.  Today, the dam is 
one of the storage and diversion facilities which Stanford operates in an integrated manner in its 
Lake Water System.  Recent modifications to the system, including the addition of several 
pumps, enable stored water to be exchanged between Searsville and Felt reservoirs.  
 

Fish and Game Code section 1602 was originally enacted in 1961.  As amended in 2003, 
the statute requires that an entity notify DFG before undertaking an activity that may 
“…substantially divert or obstruct the natural flow of, or substantially change or use any material 
from the bed, channel, or bank of any river, stream or lake…”  Upon receipt of such notice, DFG 
is charged to determine whether the activity will “…substantially adversely affect an existing 
fish or wildlife resource.”  If DFG determines that the activity will not have such adverse impact, 
the entity does not have further obligation under this statute.  If DFG determines that the activity 
may have an adverse impact, DFG will propose measures to protect fish or wildlife resource, 
followed by negotiation with the entity and, if necessary, arbitration to establish a binding 
agreement.  DFG may undertake a field investigation before proposing conservation measures.  
The public has an opportunity to submit comments and otherwise participate in this process. 
 

On January 5, 2007, Stanford submitted notice under Section 1602 for Felt Reservoir, 
Los Trancos Creek Diversion, and San Francisquito Creek Diversion – the other facilities of the 
Lake Water System.  See Attachment 1, p. 2.  The notice covered: (i) ongoing operations of these 
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facilities, (ii) sediment dredging of Felt Reservoir, and (iii) modification of these facilities, 
including new fish screens and ladders as well as pumps at the San Francisquito Creek Pump 
Station.  The resulting agreement, known as the Steelhead Habitat Enhancement Plan (SHEP) 
Agreement, specifies terms for protection of fish and wildlife resources affected by these other 
facilities for a period through 2028.  

 
Stanford did not include Searsville in its January 5, 2007 notice that led to the SHEP 

Agreement.  In April 2007 and at other times during the review of that notice, staff from DFG’s 
Bay Delta Region stated to Stanford that Searsville is subject to the Section 1602 process.  See 
Attachment 2.  Since Stanford did not thereafter amend its 2007 notice to include Searsville, the 
SHEP Agreement for the rest of the Lake Water System expressly excludes Searsville.  See 
Attachment 1, p. 8.   

 
We submit that Section 1602 applies to Searsville for several reasons. 
 
First, Stanford operates the dam today to store and divert flow of Corte Madera Creek, as 

it has since 1919.  Even though Section 1602 was enacted in 1961, DFG interprets the statute to 
apply to an operating storage or diversion facility, regardless of when the facility was built, 
acquired, or began operation.   Indeed, the SHEP Agreement for the other facilities in the Lake 
Water System covers not only recent modifications but also the continuing operations of 
facilities which pre-date 1961.  These older facilities are:  Felt Dam, which was constructed in 
1929, and Los Trancos Creek Diversion, which was constructed in the early 1870s. 

 
DFG interprets Section 1602 to apply to an activity which substantially diverts or 

obstructs flow of a creek at any time.  Searsville meets this threshold.  Stanford operates the dam 
to store most in-flow of Corte Madera Creek at certain times.  Stanford does not release any flow 
into the downstream creek other than spills (during periods of peak in-flow) and uncontrolled 
leakage at other times.  As an example, we attach hydrographs for the San Francisquito Creek 
watershed for 2004.  See Attachment 3.  Stanford’s consultant, Balance Hydrologics, prepared 
these hydrographs.1  As shown, Searsville did not release any measured flow from June 4 
onwards in 2004.  Indeed, any measured flow past the dam site abruptly ceased on June 4, when 
spills ended that year.  Searsville caused this impact.  Corte Madera Creek is generally 
acknowledged to be perennial upstream of the reservoir and its sediment delta.  During that 
period in 2004, other creeks in this watershed maintained a baseline surface flow.   
 

Second, under Section 1602, notice was required incident to the recent modification of 
the San Francisquito Creek Pump Station to add the Felt Pumps.  The pumps were installed in 
1998 and began operation around 2004.  These pumps divert flow from San Francisquito Creek 
into a pipeline connected to Felt and Searsville.  SHEP Agreement, p. 5; see Attachment 4.  We 
understand that Stanford added the Searsville Booster Pump to this pipeline around 2008.  

                                                            
1   These hydrographs are attached to a memorandum, "Searsville Dam/Lake and Diversion Fact 
Sheet” (May 14, 2007) prepared by Tom W. Zigterman, Associate Director of Water Services and Civil 
Infrastructure at Stanford.  We obtained the memo by public records request to DFG.  
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Through these recent modifications, Stanford diverts flow at the San Francisquito Pump Station 
for re-storage in Felt or Searsville.2  However, the SHEP Agreement only covers the pump-back 
operation for Felt.  It excludes the corresponding pump-back operation for Searsville, and 
indeed, Stanford did not provide Section 1602 notice for this relatively new operation. 
 
 Third, Section 1602 applies to an activity which uses material from a streambed or lake.  
Searsville continues to capture most sediment and woody debris suspended in in-flow and 
prevents the natural transport of these materials downstream.  The creek below Searsville is 
spawning and rearing habitat for steelhead (protected under the federal Endangered Species Act) 
and other listed and native species such as red-legged frog and pond turtle. 

 
Since 2007, Stanford has known DFG staff’s view that Stanford should provide notice for 

Searsville under Section 1602.  In those five years, it has not provided notice, while continuing 
to operate Searsville.  We respectfully submit that Stanford does not have discretion to defer the 
notice which initiates the process leading to DFG’s determination whether an agreement is 
needed.  An entity may not lawfully commence a covered activity until DFG has found that the 
activity will not substantially adversely affect a fish or wildlife resource, or DFG and the entity 
have entered into an agreement to protect the resource.   
 

If Stanford believes that Searsville does not substantially adversely affect Corte Madera 
Creek, or is otherwise not subject to an agreement under Section 1602, the statutory procedure is 
still to submit notice to DFG.  In that notice or thereafter, you may advance your defenses for 
DFG’s consideration and for public comment.  Put differently, Stanford may not substitute itself 
for DFG and, on its own initiative, determine that its defenses prevail and Searsville is not 
subject to Section 1602 notice or agreement.   
 

We understand that Stanford has initiated an Alternatives Study to inform Stanford’s final 
decision on the long-term future of Searsville.  We are grateful for your leadership, and we plan 
to continue participating actively in the study process.  However, that study does not mean that 
Stanford has complied with its notice obligation under Section 1602.  To the best of our 
knowledge, Stanford has not invited DFG to participate in that process.  More importantly, 
Section 1602 does not permit an entity to defer notice because it is undertaking a voluntary 
study.  
 
 Following many years of informal discussions, we have recently corresponded with 
university staff to formally request that Stanford commit to regulatory review of Searsville under 
Fish and Game Code section 1602, as well as other environmental statutes that may be 
applicable.  See Attachment 5.  To date, Stanford has not made any such commitment and 

                                                            
2   Searsville Reservoir “…feeds into the same system that Felt Lake feeds into. In fact, we can 
move water from one reservoir to the other. We can move water from this (Searsville) Reservoir into Felt 
Lake.  We have to pump it a little bit, but we can move them back and forth.”  Transcribed from: 
Professor David Freyberg, Hillier Lecture Series (July 11, 2006), “You Are What You Drink: Stanford’s 
Water Systems,” http://www.stanford.edu/dept/lc/efs/2006/summer/FHSLecture1.html. 
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Attachments 
 
Cc: Charlton H. Bonham, DFG Director 
 Rob Donlan, Ellison Schneider & Harris  

Jean McCown, Stanford University 
Rod McInnis, Regional Director, NOAA Fisheries 
Scott Wilson, Acting Regional Director, DFG Bay Delta Region 
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May 13, 2011 
 
Catherine Palter 
Associate Director, Land Use and Environmental Planning 
Stanford University 
3145 Porter Drive 
Palo Alto, CA 94304-8442 
 
 Re: Stanford University Habitat Conservation Plan 
 
Dear Ms. Palter: 
 
 Beyond Searsville Dam, American Rivers, Inc., and California Trout respond to your Jan. 
4, 2011 letter (attached) to NOAA Fisheries and the U.S. Fish and Wildlife Service.  You stated 
that Searsville Dam and associated activities will not be included in the Habitat Conservation 
Plan (HCP) which Stanford is now preparing, and that Stanford will not seek incidental take 
authorization under Endangered Species Act (ESA) section 10(a)(1) for the operation and 
maintenance of that dam.  This decision means that this HCP will exclude one of the key storage 
and diversion facilities which Stanford operates in an integrated manner as its Lake Water 
System.  This physically and operationally connected integration is confirmed by  a 2006 letter 
from Ellison, Schneider and Harris as Stanford’s counsel, stating that  San Francisquito Creek 
Pump Station diverts water that is “bypassed” at Searsville Dam and thus is influenced by and 
dependent upon on activities at the dam.      
 
 We have requested that Services determine how your decision affects the scope of any 
incidental take authorization which the HCP will seek.  As stated in our May 3, 2011 letter to the 
Services, we believe that exclusion of Searsville activities will prevent the issuance of such take 
authorization, including no surprises assurances, for the Lake Water System, or related creek 
maintenance activities, as a whole.  We have requested that the Services convene a meeting with 
Stanford, open to interested stakeholders, to discuss the consequences of Stanford’s decision to 
exclude Searsville activities from the HCP; and we hope that Stanford will participate in such a 
meeting. 
 
 Your Jan. 4, 2011 letter proposed an independent process to study the effects of 
Searsville on steelhead and other listed species, and the University provided additional details 
about this process in a news release on its website on May 10, 2011. We support the formation of 
the Searsville Study Steering Committee and its assessment of restoring fish passage to habitat 
upstream of the dam, among the other topics the committee will consider.   That said, this 
process does not affect compliance with applicable laws.  Your letter and news release did not 
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state any schedule for completion of the committee’s assessment, or commit to involve 
regulatory agencies and stakeholders in the data collection and analysis.  In the meeting 
suggested above, we would like to know more about the committee’s plans, and we will propose 
specific procedures and schedule for any process related to Searsville so as to maximize the odds 
that it actually resolves uncertainties and disputes about the present effects and future of that 
facility.  
 
 Your letter means that Searsville will not be subject to take authorization under the 
Endangered Species Act section 10(a)(1) until sometime after the conclusion of the independent 
process, and then only if Stanford decides to submit an HCP for that facility.  We are not aware 
of any permit, license, or other regulatory authorization issued under any other applicable law to 
address the facility’s current impacts on steelhead and other listed species.  We hereby notify you 
of our readiness to file a petition before the State Water Resources Control Board requesting an 
investigation into whether Searsville and the connected Lake Water system, including its 
operations, complies with applicable requirements of the California Water Code, Fish and Game 
Code, public trust doctrine, and other applicable State laws.  We attach a copy of the draft 
petition, as a courtesy and for the purpose of encouraging a cooperative approach to the 
resolution of the claims raised in this complaint.  
 
 We request a meeting within 30 days to discuss questions and concerns you may have, 
and the best way to proceed at Searsville.   
 
 We seek to work collaboratively with Stanford on this issue, but should this request be 
denied we will move forward with the attached complaint and potentially ask for additional 
investigations or other action from the State Water Resources Control Board as well as other 
federal, state, and local agencies. 
 

Respectfully submitted, 
 
 
 
_______________________________ 
Matt Stoecker 
Director 
BEYOND SEARSVILLE DAM 
(650) 380-2965 

_____________________________ 
Steve Rothert 
Director, California Regional Office 
AMERICAN RIVERS, INC. 
(530) 277-0448 
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_______________________________ 
Jeff Thompson 
Executive Director 
CALIFORNIA TROUT 
 
 

 
Cc: John Hennessy, President, Stanford University 

Charles Carter, Stanford University 
Jean McCown, Stanford University 
Tom Zigterman, Stanford University 
Philippe Cohen, Stanford University 
Chris Field, Stanford University 
Pamela Matson, Stanford University 
Alan Launer, Stanford University 
David Freyberg, Stanford University 
Buzz Thompson, Stanford University 
Jeff Koseff, Stanford University 
Richard White, Stanford University 
Gary Stern, NOAA Fisheries 
Sheila Larsen, USFWS 
Lew Butler, Legal Counsel, Chairman Emeritus, Ploughshares Fund  

 Pete McCloskey, former US Congressman  
Yvon and Malinda Chouinard, Patagonia Inc. 
Richard Roos-Collins, Water and Power Law Group 
Ellison Folk, Shute, Mihaly, Weinberger LLP 
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