
May 3, 2011 
 
Gary Stern 
NOAA Fisheries 
777 Sonoma Avenue, Room 325 
Santa Rosa, CA 95404 
 
Sheila Larsen 
U.S. Fish and Wildlife Service 
2800 Cottage Way, Room W-2605 
Sacramento, CA 95825 
 
Re: Stanford University Habitat Conservation Plan Modification and DEIS 
 
Dear Mr. Stern and Ms. Larsen: 
 
 Beyond Searsville Dam and American Rivers, Inc. respond to Stanford University’s 
January 4, 2011 letter (attached).  Stanford stated that, in addition to the already excluded 
Searsville Dam, operation and maintenance and other activities at Searsville (diversions, 
reservoir, dredging, etc.) will also not be included in the Stanford Habitat Conservation Plan 
(HCP) which it is now preparing, and that it will not seek incidental take authorization under 
Endangered Species Act (ESA) section 10(a)(1) for operation, maintenance, and activities at 
Searsville Dam.  This decision means that this HCP would exclude one of the key storage and 
diversion facilities which Stanford operates in an integrated manner as its Lake Water System.   
 
 We request that NOAA Fisheries and the FWS accept public comment and undertake 
further procedures, specified below, to determine whether any incidental take authorization may 
issue for the operation and maintenance of the Lake Water System, and related creek 
maintenance activities, as a whole.  This significant development, and alteration of the HCP after 
public review and comments for the draft HCP, requires a supplement to the Draft 
Environmental Impact Statement (April 2010) (DEIS) which the Services issued for this HCP. 
 
 As a general matter, an entity may decide whether to seek incidental take authorization 
for a non-federal activity under ESA section 10(a)(1) or, in the alternative, remain subject to 
liability for unauthorized take of a listed species under ESA section 9.  Thus, Stanford may 
decide whether to finalize the HCP which it published in draft form in July 2009, and whether to 
submit that for your review and final action.  And it may decide which Covered Activities to 
include in the HCP.  We raise a narrow issue in response to Stanford’s January 4, 2011 letter: 
may incidental take authorization issue under ESA section 10(a)(1) for Covered Activities in the 
circumstance where the applicant has excluded other activities that: (i) are operationally 
integrated and (ii) cause cumulative effects on listed species in the same habitat?  
 
 The draft HCP sought incidental take authorization for a “program of multiple ongoing or 
annual maintenance activities.” Draft HCP, p. 3-49.  Section 3 stated (p. 3-49): “All of the 
activities described below are Covered Activities, unless the HCP specifically excludes them 
from coverage.  The Covered Activities include activities related to water management….”   
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 Section 3.1 was entitled “Lake Water System.”  The draft HCP (p. 3-49) sought 
incidental take authorization for “water diversions” into the Lake Water System. It described the 
system as consisting of three diversion and related conveyance facilities: Los Trancos Diversion, 
the San Francisquito Pump Station, and the Searsville Dam.  Thus, the draft HCP included (pp. 
3-56, 3-58 -59) operation and maintenance of Searsville to effect diversions into the system.  It 
stated (p. 59): “Stanford … is only requesting incidental take authorization for the routine 
maintenance and operation of the dam, which does not include any major repairs or 
modifications to the dam.”  It proposed (p. 4-94) conservation measures general to all diversions 
in the Lake Water System, as well as other measures specific to individual facilities. 
 
 The draft HCP also sought (p. 3-64) incidental take authorization for “creek maintenance 
activities” which Stanford undertakes on its lands.  Such activities include (p. 3-64) debris 
removal and bank stabilization.  Such activities today occur on creek reaches occupied by 
Searsville Reservoir or directly affected by its operation, including lower Corte Madera Creek 
and the entire mainstem of San Francisquito Creek.     
 
 Pursuant to its January 4, 2011 letter, Stanford has now excluded additional Searsville 
infrastructure and activities from the final HCP.  However, the letter does not expressly state that 
Stanford will narrow the scope of coverage to the remaining diversion facilities, and that it will 
not seek authorization for the operation of the Lake Water System, and creek maintenance 
activities, as a whole.   
 
 This ambiguity, if uncorrected, will have significant consequences for the review and 
approvability of the final HCP.  Any take authorization will include “no surprises” assurance that 
Stanford will not be required to commit additional financial or other resources in its performance 
of Covered Activities for the purpose of conserving Covered Species during that term. See 50 
CFR § 17.32(b)(5); 50 CFR § 222.22(g).  We thus ask: will Stanford seek take authorization and 
such assurance specific to individual diversion facilities which may be included in the final HCP, 
or for the Lake Water System and creek maintenance activities as a whole?  Whatever Stanford 
seeks, we respectfully submit that such take authorization and assurance may not issue for the 
Lake Water System and creek maintenance activities as a whole, if the final HCP excludes 
Searsville activities. 
 
 Today, Searsville Dam is reported to be integral to the operations of the Lake Water 
System.  By Stanford’s estimate, the dam is used to divert an average exceeding 400 acre-feet 
per year (HCP, p. 3-55 n. 2) into the conveyance system (HCP, Figure 3-2) for non-potable uses 
on the campus.  Flows that are modified by Searsville “activities” (diversions, bypass operations, 
reservoir evaporation, etc.) are released from Searsville into lower Corte Madera Creek, whether 
by spill, seepage, or any other mechanism, and are available for re-diversion at San Francisquito 
Pump Station into the same Lake Water conveyance system.  The integrated operation of 
Searsville and the San Francisquito Creek Water Pump facility downstream is also 
acknowledged in a 2006 letter from Ellison, Schneider and Harris as Stanford’s counsel 
(attached): “During the post-April period, diversions will be made under riparian and pre-1914 
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rights for San Francisquito Creek (which at times includes water bypassed at Searsville Dam).”  
Thus, it would be factually inaccurate to treat the operation of San Francisquito Creek Water 
Pump, or the Lake System as a whole, as segregable from Searsville.  Further, the Lake Water 
System diversion facilities have cumulative effects on flow and water quality and thus on 
steelhead and other listed species habitat.  While finding that the draft HCP’s conservation 
measures will enhance baseline conditions, a conclusion we dispute in our previous comment 
letters, the DEIS does not include any data or analysis that shows that the enhancement will be 
sufficient to contribute to recovery of steelhead or other listed species.  Stanford’s decision to 
exclude all Searsville activities, and thus permit its baseline impacts to continue, worsens this 
deficiency.  Take authorization may not extend to the operation of the Lake Water System as a 
whole, given the decision to exclude Searsville as a key storage and diversion facility.  We 
incorporate by reference the legal authorities cited in our comments (attached) on the DEIS for 
the HCP. 
 
 For similar reasons, take authorization may not extend to creek maintenance activities as 
a whole, if the final HCP excludes Searsville.  Operation of Searsville impairs the transport of 
course sediment, gravel, cobble, and large woody debris, and contributes to channel instability 
and erosion, in downstream creek reaches. See Jones and Stokes, Lower San Francisquito Creek 
Watershed Aquatic Habitat Assessment and Limiting Factors Analysis (June 2006); Balance 
Hydraulics, Sedimentation and Channel Dynamics of the Searsville Lake Watershed and Jasper 
Ridge Preserve, San Mateo County, California (June 1996).  Since the final HCP will exclude 
such operation, the Services may not properly determine that maintenance measures (as proposed 
in the draft HCP, pp.  4-95 – 4-96) will be sufficient to conserve listed species in the creek 
reaches which will continue to be degraded by such operation, and may not provide an assurance 
that Stanford will not be subject to additional obligations for bank stabilization beyond these 
measures. 
 
 As required by the Services’ Five Point Policy Guidance (2000), the draft HCP included 
(p. 1-13) a biological goal for conservation of steelhead: “Maintain or improve the hydrologic 
and terrestrial conditions that presently support steelhead and increase the chance of long-term 
persistence for the local steelhead population.”  It included (pp. 1-15 – 1-16) objectives to 
implement that goal.  Certain objectives cannot be effectively achieved given Stanford’s decision 
to exclude Searsville.  For example, Objective 5.2 provides: “Eliminate or reduce non-native 
species that are impairing steelhead spawning, rearing, or migration.”  As demonstrated in our 
August 2010 comments on the DEIS, and stated by Stanford’s own scientists, Searsville is a 
primary source of non-native predators in the watershed, including crayfish, bullfrog, and bass, 
which feed on red-legged frogs, steelhead, and other native species (both eggs and juveniles) in 
San Francisquito; and it would remain a primary source even after full implementation of the 
proposed HCP.  Similarly, Objective 5.3 requires: “Repair and stabilize creek banks to remediate 
erosion and bank stabilization problems in order to prevent potentially intrusive emergency 
measures.”  While we support that objective, we do not understand how the conservation 
measures proposed in the draft HCP will achieve it in reaches affected by the operation of 
Searsville, and specifically, the continuing capture of large woody debris and coarse sediment 
(including cobble and gravel) necessary for channel stability.  Put differently, how may the 
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Services provide no surprises assurance for the conservation measures that relate to these 
objectives, if the effectiveness of the measures is dramatically affected and even impaired in 
certain creek reaches by the unregulated operation of Searsville?   
 
 Indeed, in light of Stanford’s decision to exclude Searsville activities from the final HCP, 
it is unclear what new authorization is being sought for the Lake Water System.  As the DEIS 
found (p. 5-10), in 2008 NOAA Fisheries issued a Biological Opinion for the Steelhead Habitat 
Enhancement Project, which includes operational requirements and structural modifications for 
the other two diversion facilities in the Lake Water System.  The draft HCP did not state, and the 
DEIS did not make any finding, whether and how the operational measures included in the HCP 
for these facilities differ from existing requirements.  This question is important because the 
HCP, unlike the 2008 Biological Opinion, will result in a no surprises assurance that Stanford 
will not be required to make additional commitments over the term of the take authorization. 
 
 The DEIS made many findings regarding the effects of operation and maintenance 
activities in the Lake Water System.  For example, it found (p. 5-11) that continuing operation 
does not adversely affect surface or groundwater quality, or lead to the violation of any 
applicable Federal, state or local laws.  It estimated (p. 5-45) the incidental take of steelhead as a 
result of these activities.  As stated in our DEIS comments, the DEIS did not cite to any data, did 
not explain the analysis of the data, and otherwise did not permit the reader to evaluate the 
factual basis for these findings. The DEIS does not meet the standard of transparency required by 
the Administrative Procedures Act, National Environmental Policy Act (NEPA), as well as ESA.  
For example, under 40 CFR § 1502.24, an environmental document “... shall identify any 
methodologies used and shall make explicit reference by footnote to the scientific and other 
sources relied upon for conclusions…”  
 
 We understand that the Services may seek to finalize this significantly changed and 
increasingly unspecific HCP without releasing a supplemental DEIS for additional public review 
and comment. We renew our August 2010 request that the Services supplement the DEIS in an 
appropriate form to state the specific data and analysis on which you relied, to propose findings 
related to listed species.  We specifically request disclosure of all data related to the effect of 
Searsville Dam on downstream water quantity and quality and resulting habitat for Covered 
Species.   
 
 Stanford’s recent decision to exclude Searsville activities from the final HCP is a second 
basis to supplement the DEIS.  A supplement is appropriate if: “(i) the agency makes substantial 
changes in the proposed action that are relevant to environmental concerns; or (ii) there are 
significant new circumstances or information relevant to environmental concerns and bearing on 
the proposed action or its impacts…”; or (iii) when the agency determines that the purposes of 
the Act will be furthered by doing so.  40 CFR §1502.9(c)(1)-(2).  All of these criteria apply 
here.  In its Jan. 4, 2011 letter, Stanford changed the proposed action which the environmental 
document analyzes.  See 40 CFR §§ 1502.13, 1508.23.  A supplement is necessary to address 
whether and how Stanford’s decision to exclude Searsville activities from the final HCP will 
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affect the effectiveness of conservation measures related to the Lake Water System and creek 
maintenance activities. 
 
 Since Stanford has stated its intent to prepare a final HCP, we request that the Services 
promptly convene a meeting with Stanford, open to other agencies and stakeholders (including 
us), to address the consequences of Stanford’s decision to exclude additional Searsville activities 
from the HCP.  We also request that, following that meeting, the Services respond in writing to 
this letter to state your intent how to proceed.  
 
 Stanford has proposed to undertake an independent and internal process to study the 
effects of Searsville on listed species.  We support the collection of additional data on such 
effects, including effects on water quantity and quality.  That said, this process does not 
constitute compliance with applicable laws or guarantee any outcome. Further, Stanford has not 
stated any schedule for completion of its independent process, or committed to involve 
regulatory agencies and stakeholders in the data collection and analysis.  In the meeting 
requested above, we will propose specific procedures and schedule for any process related to 
Searsville Dam so as to maximize the odds that it actually resolves uncertainties and disputes 
about the present effects and future of that facility.  
 
 Please contact either of us if you have any questions about this letter. 
 

Respectfully submitted, 
 
 
 
 
 
 
Matt Stoecker 
Director 
BEYOND SEARSVILLE DAM 
(650) 380-2965 
 

 
Steve Rothert 
Director, California Regional Office 
AMERICAN RIVERS, INC. 
(530) 478-5672 
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Cc: Catherine Palter, Stanford University 
 John Hennessy, President, Stanford University 

Charles Carter, Stanford University 
Jean McCown, Stanford University 
Tom Zigterman, Stanford University 
Philippe Cohen, Stanford University 
Chris Field, Stanford University 
Pamela Matson, Stanford University 
Alan Launer, Stanford University 
David Freyberg, Stanford University 
Buzz Thompson, Stanford University 
Jeff Koseff, Stanford University 
Dan Logan, NOAA 
Roy Torres, NOAA 
Charlotte Ambrose, NOAA 
Russ Strach, NOAA 
Amanda Morrison, NOAA 
Tricia Parker, USFWS 
Jeff Rose, USFWS 
Mark Gard, USFWS 
Kathleen Goforth, U.S. Environmental Protection Agency 
Jason Gerdes, U.S. Environmental Protection Agency 
David Johnston, DFG 
Kristine Atkinson, DFG 
Margaret Paul, DFG 
Kathy Geary, DFG 
Michelle Leicester, DFG 
Marcin Whitman, DFG 

 Carl Wilcox, DFG 
Ann Riley, San Francisco Bay Region Water Quality Control Board 
Ben Livsey, San Francisco Bay Region Water Quality Control Board 
David Wegner, House Subcommittee on Water Resources 
Richard Roos-Collins, Water and Power Law Group PC  
Ellison Folk, Shute, Muhaly, Weinberger LLP 
Lew Butler, Legal Counsel, Chairman Emeritus, Ploughshares Fund and Former Asst. 
 Secretary of the Federal Department of Health, Education and Welfare 
Pete McCloskey, Attorney, Former US Congressman, Co-Author of the Endangered 
 Species Act, Stanford University School of Law 1953 
Yvon and Malinda Chouinard, Owners Patagonia Inc. 
John Anderson D.V.M- Former California Audubon and National Audubon Society 
 Board member. Founding member California Native Grass Association. 
James Workman, Former Assistant to Secretary of State Bruce Babbitt 
Beyond Searsville Dam Board, Advisory Council, and Coalition list 
San Francisquito Watershed Council and stakeholder list 
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